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CHAPTER 15
MATRIMONIAL CAUSES

Marriage is a union of man and woman. In Nigeria, two systems of marriage
gre recognized: the monogamous and polygamous system. A monogamous
marriage is the voluntary union for life of one man and one woman to the
exclusion of all others.' A polygamous marriage, on the other hand, may be
defined as a voluntary union for life of one man with two or more wives. The
essential characteristic is the capacity of the man to take more than one wife.

By its nature, a monogamous marriage in Nigeria is governed by the
Mamiage Act and the Matnimonial Causes Act. Hence a monogamous
marriage may be said to be the statutory marriage. A polygamous marmage
isregulated by Customary Law. This varies from one area to another as
there is no single system of customary law in Nigeria.

This Chapter will concentrate on the statutory marriage. It shall also
discuss the various forms of matrimonial causes and reliefs under the
Matrimonial Causes Act.

Definitions
Customary Marriage
Acustomary marriage is one conlracted under the customary law or native
law and custom of parties. Itis devoid of any formality. It must, however,
have the following ingredients:

L Capacity.

i Payment of dowry or bride price.

Hyde v Hyde (1886) LR. | P& D 130 at |33; by section 18, Imerpretation Act Cap.
192 Laws of the Federation of Nigeria, 1990, (Cap. 123 LFN 2004) a monogamous
marriage is “a mamiage which is recognized by the law of the place where it is contracted
a5 a voluntary union of one man and one woman to the exclusion of all others during the
Continuance of the marmage.”
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1. Handing over of the bnde to the groom’s family,

Itis a valid marriage recognized by law." The dissolution of customa
marriages is usually at the Custumury Counts estublished under the Customary
Courts Law of the various States in Nigeria.* [tis less formal and need not
allege the erannds of divorce under the Matnmonial Causes Act $

Statutory Marriage

This is a marriage regulated by statute in Nigeria by the Marriage Act and
Matrimonial Causes Act. By section 114(1), Matrimonial Causes Act, 2
matnmonial cause is defined 1o include proceedings for a decree of:
dissolution of marriage; nullity of mamiage; judicial separation; resmuumuf
conjugal rights; and jactitation of marriage.

Other proceedings with respect to the maintenance of party to
proceedings, seltlements, damages in respect of adultery, custody or
guardianship of infant children of the marmiage, etc. also come within the
definition of matrimonial causes.

Juridisction
The basis of junsdiction of a Court to entertain a matrimonial cause is the

domicile® of the petitioner. If the domicile is not established, the Court will

2. Nwogugu, E.l: Family Law in Nigeria (Ibadan, Heinemann Educational 30'.'*5
{Migeria) 2001 at ) p.43

3. See: section 33, Marriage Act, Cap. 218, Laws of the Federation of Nigeria, 1990 (Cap.
M6 LFN 2004). This provision prohibits any person married under the Act from con
tracting any other mamage under customary law. Onwndinfoh v Omwudinjoh (1957=38)
IERLR |

4. See for example section 17, Customary Courts Laws of Ogun State and Ondo State.

5. See: Nwangwa v Ubani (1997) 10 NW.L.R. (P1. 526) 559; Lawal-Osula »
Lowal-Osula (1993) 2 NW.L.R. (P1. 274) 158

6. Section 2, Matrimonial Causes Act Cap 220 Laws of the Federation of Nigeria 1990
(Cap. M7 LFN 20041 Domicile may be of origin, choice or dependency. Sce Kasunme:
“The Matimonial Causes Act, 1970: An Analysis,” Nigeria Journal of Conteniperaf®
Law Volume 2 No. 2(1971) pp. 186- 208, See: Bhojfwani v Rhojwani (1995) 7 N.W.LE-
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~ lack junisdiction to pronounce upon the vahdity or otherwise of the mumage.
Where any or all of the above mentioned ingredients are absent, then |

the marriage is invalid.” A customary mdmagc by its nature is polygamous.

By section 2(3) of the Matrimonial Causes Act, a person domiciled in any
Grate of the Federation is domiciled in Nigena and may institute proceedings
inthe High Courtof any State whether or not he is domiciled in that particular
suate.’ The mostimportant consideration is that he is domiciled in Nigeria.

There is a difference between residence and domicile for purposes of
tonferming jurisdiction on a Court. A person who is resident as distinct from
yperson who is domuciled in a State or Nigeria has no animus manendi 1o
ieside permanently in Nigeria. A person may be resident outside Nigena
put be domiciled in the country if he regards Nigena as the permanent place
of abode.® For the Court to have jurisdiction, the petition must state the
mculars relating to the domicile or residence of the petitioner in Nigena
ndthe facts upon which the Court shall be asked to find that the petitioner
issodomiciled or resident.”

Domicile of a Wife

By operation of law, a wife’s domicile is that of her husband. Therefore, a
foreigner married to a Nigerian can institute a matrimonial cause in Nigeria.®
liisthe husband’s domicile that determines jurisdiction, subject 10 section 7,
Matmmonial Causes Act.

o4

&
Special Provisions as to the Wife's Domicile
Bysection 7, Matnmonial Causes Act, a deserted wife will be deemed to be
dmiciled in Nigeria, if she was domiciled in Nigeria either immediately before
— -

{PL407) 349 C A; Folommsho v Folorunsho (1996) 5 N.WLR. (Pr. 450) 612: Osibamowo

{& Osibantowe (1991) INW.LR. (P 177) 65; Omotunde v Omotunde (20011 9N WL R,
(P 718) 252

Although only a High Coun can entenain proceedings under the Act,, a Coun of summary
_jmdlc.um a Magisirate Coun, also has jurisdiction to enforce payment in a summary
| manner
ﬁlc Bhojwani v. Bhojwani (supra); Koku v. Koku (1999) 8 NW.LR. (P 616)
672,
1 See Order V Rules 1(3) and 3 of the Matrimonial Causes Rules,
See: Koku v Koku (1999) 8 NNW.L.R. (PL 616) 672 Lord Advacale v Jaffrev
{1921) | A.C. 146. This is also ken as dependent domicile.
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her marmage or immediately before the desertion. Secondly, a wife who ig
resident in Nigeniu at the date of instituting precedings under the Act and hag
been so resident for a period of three years immediately preceeding thy
date shall be deemed to be domiciled in Nigeria at that date. By this provision,
a wife is deemed domiciled in Nigeria for the limited purpose of matrimonial
causes proceedings.

Court, Forum and Power of Transfer

Only the High Court has jurisdiction to entertzin matrimonial causes under
the Act."! By section 2(1) and (3) of the Matrimonial Causes Act., a petitioner
may institute proceedings in the High Court of any State whether or not he s
resident in that particular State. A petitioner resident in Lagos State ma]r
decide to institute a matrimonial proceeding in Borno State or Sokoto State.
The High Court in the State will have jurisdiction. However, this may be
inconvenient to the parties or one of them. Hence the development of the
doctrine of “forum convenience.™?* This rule has been given statutory force
in section 9, Matrimonial Causes Act which gives the Court a power of
transfer of a pending cause. This power of transfer may be exercised at any
time and at any stage either on application by any of the parties, or of its own
motion. Where a matrimonial cause is transferred from a Court to another,
all documents filed in the former Court shall be transmitted by the Registrar
or other Officer of the Court to the Court or Registrar of the Court tuwhid_li
the cause is transferred. The matter will proceed as if originally institutedin
the other Court."* |

In Adegoroye v. Adegam ve,'* an application for transfer of a
matrimonial cause from Benin to Lagos was made by the respondent on the

i

11 In Order | Rule 4(1). Marrimonial Cause Rules, Coun means the High Coun of a State @
of the Federal Capital Temitory Abuja. See also section 114(1) Matrimonial Causes Ad

12 “Forum convenience” means the State or District in which an action may be most
appropriately brought considering the besi interest of the parties and the public. Set
Black's Law Dictionary, 6th Edition, p. 655 :

13 Section 92). (3) and (4). Matrimonial Causes Act.

14 (1996) 2 NNW.L.R. (P1. 433) 712; see also Folorunsho v. Folorunshoe ”m'j
N.WLER. (P 450) 612
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ground that the parties were resident in Lagos with their 4 children and the
grain, stress, health and financial inconvenience involved in going to Benin
particularly with her being at 65 (sixty-five) years of age, it was better that
the cause be heard in Lagos.

The High Court refused the application. The Court of Appeal allowed
the appeal and held that by virtue of section 2(1)(a) of the Matrimonial
Causes Act, the High Court of any State in Nigeria has jurisdiction 1o hear
and determine matnnmonial causes instituted under the Act. It follows,
therefore, that although there 15 no specific provision in the Matrimonial Causes
Rules for the transfer of a petition for dissolution of marriage from one High
Court of a State to another, such power can be inferred since the entire
country constitutes one junisdiction under the Act."

Matrimonial Reliefs

Aperson domiciled in Nigeria can institute proceedings for a decree of -
()  Dissolution of marriage; or

)  Nullity of a voidable marriage; or

i} Nullity of a void marriage; or

{d)  Judicial separation; or

k) Restitution of conjugal rights; or

) Jactitation of marriage.'s

Vissofution of Marriage

Aparty lo a marriage can present a petition for dissolution of the marriage
'pon the ground that the marriage has broken down irretrievably.”” The
Tumstances in which the court will hold that a marriage has broken down
Mireviably are:

L  Lack of Consumation
}E_if where the respondent has willfully and persistently refused to

5 Ibid, p-720D
:: Section 2(2) Matrimonial Causes Act

Section 15(1), Matrimonial Caues Aet This is the only ground upon which a divorce
Petition could be based. The ctetliions under section 15(2) Matrimonial Causes Act are
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consummale the marriage. A party is said to have willfully and persistently
refused to consummate a marriage when he or she deliberately refuses to
have sexual intercourse with the other party despite a number of requests i
However, the petiioner must satisfy the Court that no consummation hag
taken place before the commencement of the hearing of the petition,'?

2. Adultery
Thisis where the respondent has committed adultery since after the marriage
and the petitioner finds itintolerable to live with the respondent.® Adultery
means the sexual relations between either of the party 1o the marmage toa
third party. Adultery per se will not be a ground. The petitioner must find it
intolerable to live with the respondent. Both the commission of adultery and
intolerability must be proved. These must occur afier the marriage. Where
sexual relations persist between the husband and wife after adultery, the
Court is entitled to hold that the petitioner does not find it intolerable to live
with the respondent. The innocent party would be said to have condoned
the adultery.™

The standard of proof of adultery is on a preponderance of probability
and not proof beyond reasonable doubt.* It is important to plead and lead
evidence on the third party involved in the adultery i.e. the co-respondent.”
The third party must be made a party to the proceedings.*

only meant to support this sole ground. See: Anagbado v. Anagbado (1992) | NWLR
(Pt 216) 207; Harriman v. Harriman (1989} 5 NW.LR. (Pt 119) 6; Megwali .
Megwalu (1994) 7 N.W.L.R. (PL 359) 718. A Coun can only hold thal a marriage his
broken down imretrievably if at least one of the situations in section 15(2) is established

I8 Section 15(2)(a) Matrimonial Causes Act.

19 See section 21 Matnimonial Causes Act.

20 Section 15(2)Xb) Matrimonial Causes AcL ;

21 See: Anaghado v Anagbado (1992) 1 N.W.LR. (PL. 216) 207. section 26, Matrimoria
Causes Act.

22 Erhahon v. Erhahon (1997)6 N.-W.LR. (PL. 510) 667; Sodipo v Sodipo (1990) 5 WBRH
98

23 Megwalu v Megwalu (1994) 7 NW.LR. (Pt 359) 718 A party can ask for furté!
and betler particulars

24 Section 32(1) Matrimonial Causes Act, Ebe v. Ebe (2004) 3 NWLR (P1. 860) 215.
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3. Respondent’s Irresponsible Behavicur

This occurs if since after the marriage, the respondent has behaved insuch a
way that the petitioner cannot reasonably be expected to live with the
respondent.” The facts needed to be established by the petitioner to prove
this ground are stated in section 16(1) of the Matrimonial Causes Act as
foliows:
(1)  Sincz the mamage, the respondent has committed rape, sodomy, or
bestiality; or '
(b)  Since the marriage, the respondent has, for a period of not less than
two years - '
(i) been a habitual drunkard, or

(i)  habitually been intoxicated by reason of taking or using to
excess, any sedative, narcotic or stimulating drug or
" preparation, or has, for a part or parts of such a period, been
a habitual drunkard an< has. for the other part or parts of the
period, habitually been so intoxicated; or
()  Since the marriage, the respondent has vithin a period not exceeding
five years - =
(i)  suffersd frequent convictions for qgme i respect of which
the respendent has been senienced in the aggregate to
imprisonment for not L2ss than tiree years, and

(1) habitually lefi the pet:tioner without reasonable means of
suppoit; or

@  Since the marriage, the respondent has been in prison for a period of

not less than three years after conviction for an offence punishable by

death or imprisonment for life or for a period of five years or more,
and s still in prison at the date of the petition; or

{'3) Since the marriage and within a period of one year immediately

preceding the date of the petition, the respondent has been convicted

5 of -
o

B Section 15(2)(c), Marimonial Causes Act,

™
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' (i) having attempted to murder or unlawfully to kill the petitioner.
or
(i)  havingcommitted an offence involving the intentional infliction
of grievous harm or grievous hurt on the petitioner or the inteng
to inflict grievous harm or gnevous hurt on the petitioner, or
() Therespondent has habitually and willfully failed, throughout the period
of two years immediately preceding the date of the petition, to pay
maintenance for the petitioner -

i\ ordered 1o be paid under an order of, or an order registered
in, a Court in the federation, or

(i)  agreedtobe paid under an agreement between the parties to
the marriage providing for their separation; or

(20  Therespondent -
(1) is, at the date of the petition, of unsound mind and unlikely to
TeCOVET, and

(i)  since the marriage and within the period of six years
immediately preceding the date of the petition, has been
confined for a period of, or for periods aggregating, not less
than five years in an institution where persons may be confined
for unsoundness of mind in accordance with law, or in more
than one such institution.®

By section 17(1), Matrimonial Causes Act, the mere fact that the pnmcs
lived together after the date of the occurrence of the final incident reliedon
as stated in section 16(1) will not constitute condonation but will be
disregarded by the Court if the length of the period of their living together
was six months or less.

4. Desertion N el
This is a situtation where the respondent has deserted the petitioner fof

26 The facts 1o be proved in section ix 1) are disjunctive. Therefore the proof of onc of the
grounds will satisfy the Coun

Matrimonial Cawser

e N 439
continuous period of ut least one year immediztzly preceding the presentation
of the petition.”’

Desertion is the separation of one spouse from the other with an intention
on the part of the deserting spouse of bringing cohabitation permanently to
an end without reasonable cause and without the consent of the other
spouse.™

There are 4(four) elemenis which musi be present:

0} The defacto separation of the partics;

o) Animus deserendi, that 15 the intention to withdraw from
cohabitation permanertly;

m)  Lack of just cause for withdrzws! from cohabitation; and
v)  Absence of the consent of the desz ried spouse.

Desertion may e willful or constructive. Where a respondent deliberately
separates or lives apert from the petitioner, « will be willful desertion. But
where the conduct of the respondent constitutes just cause or excuse for the
other party to the marriage to live separately or apart, and occasions that
other party to live separately or apan, the resaondent shall be deemed to
have deserted the petitioner withou! ust c1:s¢ orexcuse, notwithstanding
;ill that person may not in fact have miended “he conduct to occasion that
other party o live separately or apart. ™ Thi is constructive desertion
- Inthe case of Towoeni v Towoens,” e Count held inter alia that
there could not be desertion within a year wh re the petitioner was pregnant
ind had 2 baby withina year

For the purpose of calculating the period of desertion or livin g apart

sontinuously in section 15(2)(d), (e) and () of Matrimonial Causes Act.
ection 17(2) provides that:

e

7 Section 15(2)(d), Matrimonial Causes Act

¥ Oghenevbede v Oghenevbede (1973)3U LLR 104
Secnion 18, Matrnimaonal Cansey Act

® 2001) IZNWLR (PL 727) 445
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“...no account shall be taken of any one period (not
exceeding six months) or of any two ur more periods (not
exceeding six months in all) dunng which the parties resumed

living with each other, but no period during which the parties
lived with each other shall count as part of the period of
desertion or of the period for which the parties to the marmage
lived apart, as the case may be.”

5. Living Apart for Two Years

This occurs where the parties to the marriage have lived apart for a continuous
period of at least two years immediately preceding the presentation of the
petition and the respondent does not object to a decree being granted.”
The petitioner must prove the following:

a)  The parties to a marriage shall be treated as living apart uniess they
are living with each other in the same household * It is important for
the petitioner to prove that they are living apart.

b)  The living apart must be for a continuous period of at least two years
as defined in section 17(2), Matrimonial Causes Act Cap. 220 Laws
of the Federation of Nigeria, 1990.

¢)  Therespondent does not object to a decree being granted. One of
the easiest means of proof of absence of objection is where a petition
is undefended by the respondent.™ Also where there was evidence
of a letter written by the respondent informing the petition that the
marriage had broken down and that the respondent would like tofile
a petition, the Court held in Oyenuga v. Oyenuga® that it showed
the respondent did not object to the petition.

——

31 Section 15(2)e), Mamnmomal Causes Act.

32 Section 15(3) and 17(3), Matrimonial Causes Act and Towoeni v. Towoeni (supra)

33 Contrast Ibeawuchi v [beawush: (1974) U.LLR. 67; (1974) 3 EC.S.L.R. 50
where the Court held that failur i contest a petition is not conclusive evidence of nof-
objection.

M (1977 2C.CH.C] 395
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g Living Apart for Three Years

This means that the parties have lived apart for a continuous period of at
least three years immediately preceding the presentation of the petition.*™
Where the parties have lived apart, for a continuous period of three years as
defined in section 17(2), Matrimonial Causes Act, the Court is obliged to
hold that the marriage has broken down irretrievably. The Court has no
discretion and the consent of the respondent is unnecessary. ™ The Court is
also not cor cerned with the reason for the living apart by the parties. Itisa
*non fault” provision.”

Living apart as envisaged by this ground does not connote physical
living apart of the parties to the marmage. There must be evidence of definite
termunation of the consortium between the parties to the marriage before the
physical fact of being apart can be said to constitute separation.™ There are
Xrwo) differences between section 15(2)(e) and (f):

a) 2(two) years separation in (e) and 3(three) years separation in

M
b) The consent or absence of objection is required in (¢) and this

15 not necessary in (f)

7. Failure to Comply with Decree of Restitution of Conujugal Rights
The other party to the marriage has for a period of not less than one year

failed to comply with a decree of restitution of conjugal rights made under
the Matrimonial Causes Act.”

& Presumption of Death

ﬂtmha party to the marriage has been absent from the petitioner for such
ime and in such circumstances as to provide reasonable grounds® for
_;_niumjng that he or she is dead. By section 16(2)(a) of the Matrimonial

3 Section 15(2)(f). Matrimonial Causes Act
% Omorunde v Omotunde (2001)9 NW.LR. (P 718) 252
11 See Mc Donald u Mc Donald (1964) 6§ FLR. 58
% See: Rayden on Divorce |2th Edition, p- 287
Section 15(2)(g). Matrimonial Causes Act
% Section 15(2)(h). Matrimonial Causes Act.  See also section 144(1), Evidence Act Cap

112 Laws of the Federation of Nigeria, 1990 (Cap El4 LFN 2004) and the case of
Megwalu v Megwalu (1994) T N.W.L.R. (Pr 359) 718
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Causes Act. where a petition is based on the ground of presumption of:
death, the petitioner must prove that for a period of seven years im““diulnrj?"?
preceding the date of the petition, the respondent was continually ubseny
from the petitioner and that the petitioner had no reason to believe thy u{
other party was alive at any time within that period unless it 1s shown tha ;}!
respondent was alive within that period.

On this ground, the petition must state the latest date on which the
petitioner had reason to believe that the respondent is alive and the
circumstances in which the petitioner has reason so to believe. It must alsg
state the particulars of any enquiries made by the petiticner for the purpose
of locating the respondent.

Petition for Inssolution of Marrage within Iwo Years of Marriage -
The Two Year Rule

A petition for a decree of dissol tion of mamiage shall not be instituted within
two years after the date of the narriage except by leave of the Court * The
rationale for this rule was stat>d by Bucknill, L.J. in Fisher v Fisher* as
“not only to deter people frorm: rushing into ill-advised marriages, but alsoto
prevent them from rushing ou' of marriage as soon as they discovered that
their marmage was not what they expected.”

Procedure for Obtaining Lecve

An application for leave to inst:tute proceeding may be made ex-parte with

an affidavit in support which shall disclose the following: :

a)  Particulars of the exceptional hardship that would be imposed onthe
applicant by the refusal to grant the leave or particulars of the
exceptional depravity on the part of the respondent that is alleged 25
the case may be.

b)  State the grounds upon which, if leave is granted, the applicant intends

—

41 Section 30( 1), Matrimonial Causes Act Cap. 220 Laws of the Federation of Nigena. 1990
and Order IV Matrimonial Cavses Rules
42 (1948) Probate 263, 264 (C.A.)
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to petition for the decree.

¢)  State whether or not the applicant has made a previous application
for leave und if he has made a previous application, also state the date
and grounds on which, and the Court which the previous application
was made and whether the application was granted.

i  State whether or not a child of the marmiage is living. If the child s
living, he should state -

(i)  the name of the child;

(i) the date of birth of the child;

@) the place at which, and the persons with whom the child is
resicing.

¢ State any reconciliation anempt, if any, and the particulars thereof.

0 Particulars of any other circumstances that may assist the Court in
determining whether there is a reasonable probability of a reconciliation
between the parties before the expiration of the peniod of two years
after the date of the marriage.

‘® Theapplicant is expected to file the marriage certificate with the

application unless he is unable to do so.*

b Where leave has been granted by the Court, the drawn up order shall
be served with the petition on the respondent.

Conditions for Grant of Leave*

Leave of Count shall not be ordinarily granted unless:

Y  torefuse to grant the leave would impose exceptional hardship on the
petitioner. The term ‘exceptional hardship’ is not defined in the Act.
However it means that the hardship suffered by the applicant must be
shown 1o be something out of the ordinary. It is for the Judge in the

'8 Order IV Rule 3. Matrimonial Causes Rules
Order IV Rule 4. Matrimonial Causes Rules
45 See section 3003} and (4}, Mairimonial Couses Act, Akere v Akere (1962) WN.LR. 128
Majekodunm v Majetodummi (1966) NM LR 19]
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exercise of his discretion in the circumstances of the case (o determjpa
whether the situation is exceptional ™

b)  thatthe case is one involving exceptional depravity on the part of the
other party to the marriage. Exceptional depravity 15 also not defined,
Butin Akere v. Akere*” where leave was sought on the grounds of
exceptional depravity on the part of the respondent and exceptional
hardship suffered by the applicant, it was alleged that the respondent
committed adultery during the penod in question with three women,
one of whom the applicant understood to be the respondent's cousin,
Other allegations included inordinate sexual demands when the
applicant was in poor health and had just retumed from hospital,
physical violence, constant neglect and quarreliing; that the respondent
infected the applicant with veneral disease and that he turned the
applicant out of his home. The Court held that the case was one of
exceptional hardship on the applicant and exceptional depravity on
the part of the respondent.

c) the Court shall have regard to the interest of any children of the
marnage; and

d)  to the question whether there is any reasonable probability of &
reconciliation between the parties before the expiration of the period
of two years after the date of the marriage.

When Leave of Court is not Necessary Before a Divorce Petition is
filed within Two Years of Date of Marriage®

Leave of Court shall not be necessary 1o commence proceedings for a decree
of dissolution of marriage within two years of date of marnage if the pention
is based on any of the following grounds: .

46 Fay v Fay (1982) 3 W.L.R. 206 a1 211. In Williams « Williams (1979) Al
ER. 556; (1979) 2 W.L.R. 95, it was held that the following facts could constitute
exceptional hardship = burning the applicant’s cenificaies, engincering bmk!-_l'ﬂ
wearing apparels; threat 1o kill him, failure to cook for hum, and to perform other wifely
duties, starving him of sex and desenion.

47 ibid. On what constitutes exceptional or ordinary depravity. See Majekodunpi ©
Majekodunmi (Ibid. )

48  Section MX2), Matrimonial Causes Act.
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a) Where the respondent has willfully and persistently refused to
consumimate the marmage.*®

b)  Where since the marmage the respondent has committed adultery and

- the petitioner finds it intolerable to live with the respondents.®

¢)  Sincethe marmage, Lthe respondent has committed rape, sodomy or
bestiality. * -

d)  Wherethe institution of the proceedings fora decree of dissolution of
marriage is by way of cross-proceedings.

Voidable Marriage

Avoidable marriage is one that may be voided at the option of either party.
Itremains valid until set aside. The grounds on which a marriage will be
voidable are stated in the Act®® and are as follows:

I. Where at the time of marriage either party is incapable of
consummating the marriage
This means the party in question is impotent. An impotent person is one
whois in capable of having normal sexual relations. The Court would not
grant a decree of nullity of marriage on this groundif:
3)  the petitioner was aware of the existence of the incapacity at the time
of the marriage.®

b)  the Courtis not satisfied thai ihe incapacily to consummate the marriage
also existed at the time when the hearing of the petition commenced
and that:

M. Section 15(2)(a). Matrimonial Causes Act.

0. Section 15(2)(b). Matrimonial Causes Act.

3L Section 16(1)(2). Matrimonial Causes Act.

R Section 5, Matrimonial Causes Act. It seems that the grounds stated in this section are
exclusive, that is, no other ground will be accepted. This is because the section provides
"ier glia “...shall be voidable inthe following cases but not otherwise..." See Nwogugu,
EL op. cit, p. 140

+ Section 35(a) and 36(2), Matrimonial Causes Act. Under section 26(2)(a), Matrimonial
Causes Act, the conduct of the petitioner since the marriage and or lapse of timing are also
relevant factors for refusal to make the order.
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(i) theincapacity i5 nol curable:

(i)  the respondent refuses to submit 10 such medical examination as
the Court considers necessary for the purpose of determining
whether the incapacity is curable; or

(m) the respondent refuses to submit 10 proper treatment for the
purpose of curing the incapacity, or

(iv) it would be in the particular circumstances harsh and oppressive
to the respondent or contrary to the public interest to make a
decree.

2. Where at the time of marriage either party is of unsound mind or a
mental defective or subject to recurrent attacks of insanity or
epilepsy.™

Unsoundness of mind means insanity and involves the incapacity of a person

to manage himself and his affairs. "Mental defective’ is defined in section

5(2), Matrimonial Causes Act as “a person who, owing to an arrested or

incomplete development of mind, whether arising from inherent causes or

induced by disease or injury, requires oversight, care or control for his own
protection or for the protection of others and is, by reason of that fact,
unfitted for the responsibilities of mamage.”
However, a decree of dissolution would not be made on this groundif:
(i) the petitioner is the one suffering the disability of the disease;”
(1) the petitioner was, at the time of the marriage, ignorant of the
facts constituting the grounds,
(iii) the petition was filed later than twelve months after the date of the
marriage;
(iv) marital intercourse has not taken place with the consent of the
petitioner since the petitioner discovered the existence of the facts

54, Section 5(1)b). Matrimonial Causes Act: Hunpon-Wisi v Hunponu-Wesi { 1969) All
N.L.R. (Reprint) 60; Smith v Smith (1940) 2 Al ER. 595
55, Section 35(b). Mairimonial Causes AcL
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constituting the ground.™ The act of intercourse would constitute
condonation,
1 Where aparty to the marriage is suffering from a veneral disease in
a communicable form
The Court will also not make the order under this ground as in the grounds
under (2) above. Sections 35(b) and 37, Matnmonial Causes Act are
applicable.

§ Where the wife is pregnant by a person other than the hushand”ar
the tirie of the marriage
A wife cannot bring a petition on this ground® and the restrictions in
section 37 Matnimomal Causes Act, apply.*

Effect of @ Decree of Nullity of a Voidable Marriage -

Adecree of nullity of u voidable marriage shall annul the marriage from and
including the date on which the decree become absolute. However, such a
kecree shall not render illegitimate a child of the parties bom since, or
kgitimated during, the marriage.®

Wid Marriage
kction 3 of the Matimonial Causes Act states S(five) grounds on which a

mamiage may be void ab initio. Amarriage is void in any of the following
ses:

Il Either of the parties is, at the time of the marriage, lawfully married to
some other person. This means that a party should not marry another
person during the subsistence of the marriage either under the Act or

—

L Section 37, Matrimonial Causes Act.

T Section 5{1){d). Matrimonial Causes Aet,
's«-'[il.'.lﬂ 35(e), Matnmomal Causes AcL
See explanation in 2 fupra

% Section 38. Matrimonial Causes Act
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Customary Law.*' The mamage to another when u marmage in subsigg
would constitute bigamy." An exception is where the subsequen;
marriage is o the same person.

An allegation that a man got mamied to a womnan under the Marriage
Act when his mamage to another woman under native law and custom
was still subsisting is an allegation of commission of a criminal offence
and has to be proved beyond reasonable doubt. In the case of Abisogun
v. Abisogun,* the Supreme Court held that the previous marriage under
nwwhwmﬂmmmmheﬁtahliﬂndbyahighmofm

The parties are within the prohibited degrees of consanguinity or
affimity® Whereas the parties who are within the prohibited degree of
consanguinity cannot marry, those within prohibited degree of affinity
may marry subject to leave of Court.”” The prohibited degree of
consanguinity are stated in the first schedule to the Act as follows:
Ancestress or ancestor,

Descendant;

Sister or brother;

Father's sister or brother;

Mother's sister or brother;

Brother's daughter or son;

Sister's daughter or son.

-1

&%

See sections 33(1) and 35, Mammiage Act, Cap. 218, Laws of the Federation of Nigeria,
1990 (Cap. M6 LFN 2004). This includes where decree nisi has been granted in s previoss
mariage which is yet 10 become shsolute. See Amobi v Nzegwa (2006.) All FWLR (R
297 p. 1087

See section 370 Criminal Code which prescribes 7 (seven) years of imprisonment, and
R v Princewell (1963) NN.L.R. 54; Craig v Craig (1964) LLR 96. Sce also sectiond
46 and 47, Mamage Act; Towoeni w Towoen! (1upra) a7 466 - 467

(1961) All N.LR. {(Reprint) 235; Lawal-Osula v Lawal-Osula (19931 2 N WLR (P
274) 158

Section 31 ¥b). Matnmonial Causes Acl

See section 4, Mamrimomal Causes Act
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The prohibited degree of affinity wre:
Wife's mother or hushand's father:
Wife's grandmother or husband’s grundfather,
Wife's daughter or husband’s son;
Wife's son’s daughter or husband’s son’s son;
Wife'sdaughter's daughter or husband's daughter’s son;
Father's wife or mother's husband: '
Grandfather’s wife or grandmaother's husband;
Son’'s viife or daughter's husband;

" Daughter’s son’s wife or daughter's daughter’s husband.

Itis provided that for the purpose of the schedule, it is immaterial whether
the relationship is of the whole blood or half blood, or whether itis
traced through, or 1o any person of illegitimate birth.

Where two persons who are within the prohibited degrees of affinity
wish to marry each other, they may apply, in writing, to a judge for
permission todo so.*

By section 4(2) of Matrimonial Causes Act, if the judge is satisfied that
the circumstances of the particular case are so exceptional as to justify
the granting of the permission sought, he may by order permit ihe
applicants to marry each other. Although the Act does not define what
constitutes exceptional circumstances, it contemplates a situation that is
beyond the ordinary and are sufficiently serious to permit the celebration
of a marriage which would otherwise be void.*’

Where persons marry in pursuance of permission granted by Court,
the validity of their marriage shall not be affected by the fact that they
are within the prohibited degrees of affinity.®

% The marriage is not a valid marriage under the law of the place where
the marriage takes place, by reason of a failure to comply with the

hrgquimmts of the law of that place with respect to the form of

6 Secsion :
= 41), Matrimonial Causes Act
i"w:;msl.ap. cit. a1 p 25

ion 4(3), Matrimonial Causes Act

B
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solemnization of maimages.”

The places for solemnization of a marriage under the Act are the Marriage

regisiry or a licenced place of worship.

By section 33(2), Marmage Act, a marnage shall be null and voig:

(a) If both parties knowingly or willfully acquiesce in the celebration ip
any place other than an office of the registrur of maniages or licenseq
place of worship.™
A marriage celebrated in the marmiage registry or in the church of
the parties choice afier the issuarce of a registrar’s certificate is
prima facie valid unless the said mamuge celebration is defective
for other reasons.™

(b) Under afalse name or names.

(c) Without a registrar’s certificate of notice or licence issued by
Minister.

(d) By aperson not being a recognized minister of some religious
denominations or body or a registrar of marriages.™ The question
of whether a person is a recognized minister of u religious
denomination depends on the rules and procedure of the particular
church or denomination with regard 10 the holding of that office.

The consent of either of the parties is not a real consent because-
(i) it was obtained by duress or fraud; or

(i) thatparty is mistaken as totheicentity of the other party, o7 a1
the nature of the ceremony performed:

(i) that party is mentally incapable of understanding the nature
of the marriage contract.™

Section 3(1He), Matnmonial Causes Act

. Section 32(2)(a), Marriage Act. The Minister of Internal Affairs is the one authonzed 0

licence any place of public worship as a place for the celehration of marriages
section & of the Act.

Chukwima v Chukwiena (1996) | NW.LR. (P 426) 543 a1 56]

Section 33(2)(d). Marriage Act; Chikwima v Chekwama (supra)

Section 3(1¥d), Matnmonial Causes Aci
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§)  Eitherofthe parties is not of mamugeable age ™ There is no where in
the Mutrimonial Causes Act where marriageable age is delined: but
under the Murrage Act,” the marmageable age is assumed 10 be 21
(twenty-one) years. Therefore, if either of the parties is under 21
(lwenty-one) years, the consent of the father (or if he is deud. or of
unsound mind or absent from Nigeria), of the mother and if hoth ure
absent from Nigeria, dead or of unsound mind, the consent of the
guardian must be obtained in writing or if an illiterate, such consent
should be obtained in the presence of a Judge, Magistrate, Justice of
the Peace, Registrar of Marriages, Minister of Religion, eic.

Statutory Marriage and Church Marriage
Celebration of a church marmage merely gives divine blessing to the cuslomry

marriage which for all intents and purposes remains a marriage under
customary law, if it is not one in accordance with the Marmage Act, In order
Ioconvert customary marriage into a statutory marriage, the parties must

‘consciously take the steps and adopt the procedure in the Marmiage Act.”

ludicial Separation

Apetition for a decree of judicial separation may be based on one or more
ﬁll'_ie facts and matters to ground a petition for dissolution of marriage under
Sections 15(2)and 16(1) of the Act.”” A decree of judicial scparaiiun iciieves
.#Feﬁumer from the obligation to cohabit with the other party 1o the mamage
ﬁl.:hc decree remains in operation but shall not otherwise affect the
emage or the status, nghts and obligations of the parties to the marnuge. ™
E_'hcrefﬂre. while the decree is in force, neither of the spouses can be in

—

\'{‘J'l Section 3( | He). Matrimonial Causes Act

2’ Sl:mﬂn_s I1ih). 18. 19 and 20. Marriage Act. Contrast the position with section 11 of the
Australian Marriage Act. 1961 which defines marriageable age as that of a male who has
Hained the age of |8 (eighteen) years or that of a female who has artained the age of

- 18{sinteen) years

iy See Nwangwa v Ubani (1997) ON.WLR. (P 526) 559

' See sections 39 and 40 Mairimonid Chuses Act
® Section 41, Matrimonial Causes Act
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desertion. Also.a husband who has intercourse with his wife against her will
duning the sume period may be guilty of rape.

Effect of a Decree of Judicial Separation

a)  Where adecree of judicial separation is in operation, either party 1o
the mamage may bring proceedings in contract or in tort against the
other party.

b)  Where a party to a marriage dies intestale s 10 any property whilea
decree of judicial separation is in operation, that property shall  2volve
as 1l that panty had survived the other party o the marriage.

c)  Where in consequence of making a decree for judicial separation, a
husband is ordered to pay maintenance to his wife, and the maintenance
is not duly paid, the husband shall be liable for necessaries supplied
for the wife's use. The parties remain for this purpase husband and
wife.

d)  Adecree of judicial separation shall not prevent the institution by
either party to the marriage of proceedings for a decree of dissolution
of marriage.™

Restitution of Conjugal Rights

Where a party to a marriage without just course refuses 1o cohabit with the

other party and render conjugal nghts, the aggrieved party may file a petition

for restitution of conjugal rights.® This relief is appropriate where cohabitation

has ceased and one party is anxious 10 resume normal married life. The

Court shall not make adecree of restitution of conjugal rights unless itis

(a) thatthe petitioner sincerely desires conjugal rights to be rendered by
the respondent and is willing to render conjugal rights to the respondent;
and

(b) that a written request for cohabitation, expressed in conciliatory

79 See sections 42, 43 and 44, Matrimonial Causes Act
B0 Section 47, Mamimonial Causes Act’
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language. was made to the respondent before the institution of the
proceedings. or that there ure special circumstances which justify the
making of the decree notwithstunding that such a request was not
m;ldﬁ.m

Jactitation of Marriage
where a person falsely boasts and persistently assers a marriage to another
erson, it would constitute jactitation of marmiage. A petition under this Act
fora decree of jactitation of mamuge may be based on the ground that the
mspondent has falsely boasted and persistently asserted that a marmage has
tken place between the respondent and the petitioner. The making of the
gecree shall be in the discretion of the Court.** Only a panty whoclaims to
have been misrepresented can petition for adscree.
The petition must be in accordance with the Matrimonial Causes Rules
ind should state the following:
i thedate on which and the time und place at which the respondent
is alleged to have boasted and asseried that a marriage had taken
place between the petitioner and the respondent.

i particulars of those boastings and assertions

m  that the petitioner is not married to the respondent and that the
petitioner has not acquiesced in the alleged boastings and
assertions.*

Mvorce Petition
Parties 10 a Diverce Petition

Peiitioner: This s the party that files the petition, This includes a cross-
Klitioner.

—

N Section 49, Matrimonial Causes Act
Section 52 Matrimonial Causes Act
Order 22 Rule 3 Matrimonial Causes Rules, Note that if the Petitioner had earlicr
uthorized the representation and later wmed around w complain, the Coun may refuse
the relief as he has not come to Court feguity ) with clean hands. See Thompson v Rowrk
11893) Prohate p. 70 Aveni v Owolabi { 1988) 2QLRN 241
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Respondent. This is the party against whom yu petition is brought, I alsg
includes a petitioner against whom there isu cross-petition.

Co-Respondent. If the ground of the petiion is that the respondent hag
committed adultery, section 32(1) provides that the petitioner shall join in
the action, the person with whom the respondent committed the adultery,
Unless the Rules of Court prescribed otherwise. such a party is called a co-
respondent. Under Order IX Rule 3(1) of the Matrimoniai Causes Rules,
where the petitioner alleges in a petition for dissolution of marriage that the
responaent has comimutied aduliery, with a person whose name is unknown
to the petitioner at the time of filing the petition. the suit shall not be set down
for tnal unless the Court has made an order dispensing with the naming of
the person under Order [X Rule 3(7). If the petitioner subsequently becomes
aware of the name of the adulterer, Order [X Rule 4 allows the petitionerto
amend the petition to reflect the name.

Petition

A petition for decree of dissolution of mamage, nullity of mamiage or judicial

separation shall be as in Form 6 to the first schedule to the Matrimonial

Causes Rules (ML.C.R.). A petition for dissolution of marriage shall contain

the following:*

a) Parties: A petition shall state the full names of each party to the
proceedings and, in addition, the address and occupation of the
petitioner, the address and occupation, so far as known to the
petitioner, of each other party to the proceedings.

The petition shall also state the name of the wife immediately before
the marriage or alleged marriage, as the case may be and the address
and occupation, so far as known to the petitioner, of any person,
not being a party to the proceedings, specified in the petition asa
person with whom or whom the respondent is alleged to have
committed adultery, ra; or sodomy.

B4 See Order V Matrimonial Causes Rules.
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b} Muarrigue.: Pariculars of the manigga to which the petition relates.
By Ordger V Rules 4, 5 and 6, Muirimonial Causes Rules, the
particulars expected to be stated are 15 place at which the marmage
waus solemnized; the nature of the czremony - if the ceremony was
a religious ceremony, the religious ¢-nomination according to the
rites of which the marriage or purpored marmage was solemnized:
the conjugal status of the petitioner ur:d the respondent respectively,
immediately before the solerizati-y’ of the marriage.

If either the petitioner or the respendent was previously marmied,
the date of that marriage, and the rezans by which the previous
marriage was dissolved. If ihe dissclution was by order of Count,
the name of the Court by which and t2 date on which, the marriage
was dissolved must be stated

< Birtli: Particslars relating tothie B €1 0f the parties to the marriage.®
By Order V Rule 2 Matrimon sl Cau s s Rules, the particulars relating
to the birth of the parties to the mamiage are the date and place of
birth of each party to marriage. Wlere a party to the marriage was
net borr in Nigeria, particulars of the <lat2 on which the party entered
Nigeriaor, if e party has re-gr2red Migzeria after having left Nigena,
the date on which the party firit ertorod Nigeria shall also be stated.

d) Dsmicile:™ The petition is pigais2s 10 state that the petitioner is
within the meaning of the Act. dosmie iad in Nigeria; also the facts to
support this assertion shall be stated concisely.

) Cohabitation:* This refers to the particulars as to the parties
living together, if any. The petitioner shall state the places of residence
at which the parties to the marriage have co-habited for periods

5 Order v Rule 1(3)(b). Matrimonial Causes Rules.

Order W Rule 13)(c) and 3. Matrimonial Causes Rules,
* Order V Rule 1(3)d) and 4, Matrimonial Causes Rules.
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that, having regard to all the circumstances, were substantial: the
periods duning which the parties cohabited at those places; and of
the date on which und circumstances in which cohabitation between
the parties ceused or last ceased as the case may be. Whe;e.
however, the parties never cohabited, the petition shall include 3
statement to that effect.

f) Children:"™ Where there is any child of the marmage who has not
attained the age of 21 (twenty-one) years, or any child of the mamage
who has attiuned the age of 21 (twenty-one) years in respect of
whom an order for maintenance, custody or settlement of property
is sought, or who has been adopted or a member of the houschold,
the petition shall state the full name and date of birth of the child and
the name of the persons with whom the child is residing. If there are
no children 1o whom the rule applies, the petition shall include a
staterment to that effect.

By Order V Rule 14 Matrimonial Causes Rules, where at the date
of petition for u decree of dissolution of marriage, there are children
below 16(sixteen) years of age, the petition shall state the
arrangements proposed by the petitioner conceming the welfare and
where appropnite, the advancement and education of the children
who are then living. 3

2) Previous Proceedings:® In this partof the petition, the petitioner

is expected 10 state whether since the marmage any proceedings
have been instituted in Nigeria or elsewhere in any Court between
the parties to the marmage. Also, any proceedings concemning
maintenance, custody, guardianship, welfare, advancement 0f
education of the child shall be stated. If proceedings have been

—

%8 Order ¥ Rule 1({3)(c) and 5. Mz 1. omal Causes Rules
%0 Order V Rule 1{3%0 and 6. Maz:monial Cavzes Rules
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instituted, the petition shall state the order or orders™ made in the
proceedings and the date on winch und the Court by which the
order was made. The petition shall also state whether the parties
have cohabited since the making of that order.

i  Condonation, Connivance and Collusion:* The petition is

expected to state that the petitioner has not condoned, connived or
colluded in bringing the petition.

| Particulars of Order Sought:* Under this head, the petitioner shall
state the reliefs sought including order for maintenance, damages for

adultery, custody or guardianship of infant children of the marriage,
costs of the proceedings, etc.

|,) Date and Signature:* The petition shall bear the date of filing.

Where it is settled by a Legal Practitioner, the name of the Legal
Practitioner shall be written on the petition. It shall also be signed
by him.* Where the petition is settled by the petitioner himself, it
shall be signed by him.

Cross-Petition
kction 114, Matrimonial Causes Act defines a petition to include a cross-
leition. A respondent to adivorce petition may also petition for the dissolution
the marriage on other grounds than those in the original petition. He or
can also seek fresh reliefs. Inamatrimonial proceedings, a cross-petition

—

I. If an order of Court relates to mantenance of a child of the marriage, the petitioner is
{ required to state the amount of maintenance payable under the order or agreement. - See

. Order V Rule 7, Matrimonial Causes Rules.

ot Order V Rule 6(5) Matrimonial Causes Rules.
g Order V Rule 8. Matrimonial Causes Rules

. Order V Rule 9, Matrimonial Causes Rules,
% Inthe case of Goodman v Ebans Lid. (1954) | Q.B. 550, signature on a rubber
Slamp was held to be good signature. See also A.C.B. Pic v Haston (Nig.) Lid.

11997) 8 NW.LR. (P 515) 110, where it was held that merely typing the name of
tounse| would not constitute a signature.
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is itself a petition and it is in the same category of counter-claim in anaction  — . _ . _
commenced by writ of summons * the oft ice of the registrar of any di Strict, or 4 copy thereot.
purpurting to be signed and certified as atrue copy by the
Documents to Accompany « Petition Ireg!stl'urqi such dl_stnct for the time being, and every entry
. W . F the — In & mamiage register book, or copy thereof cerntified us
a) Notice of femmn. bR SGtee O ; e, pEAnian " o gng the aforesaid, shall be admissible as evidence of the maniage to
responGent Iistructions a5 to th stops 1o b Lixen alter st s ) which it relates, in any Court of justice or before any person
the petition. It shall be in Form 8, 8A. 9 in the First Schedule tothe having by law :::rconscnt of parties authority to hear, receive
Matrimonial Causes Act as appropriate. The notice is to be signed U e ' '
and seaied by the Regisitar of Court.™ 11 a notice of petition is lost, '
: shall be signed and sealed by the Registrar u i v it 2 =
"“?thcrmpy 2 SIg S o el & g i being From the foregoing provisions, where the original maniage certificate
satisfied of the Joss.™ The notice of petition shail remain in force for is lost, 1 duly certified true copy thereof or entry in 4 marriaee register
purpose of service for ! 2{twelve) months from the day on whichthe g Lo opy ) LABE SR
sition was filed. The Coust, however, hus powerstoextend it book and a certified copy of such entry could be tendered in evidence
Pet]h] which : c-dtir:‘ . r. » ;tw s nu:;wtflwslan ding that the nod Also, Order V Rule 27(7) Matrimonial Causes Rules also delines
:' ! ex.:. l;t: i fl"_' rluzy W':mre. e o.f extension is madeby “marriage certificate” to mean - an original centificate or record of
Cas c¢ashc Regi :I' s I . d i thons B ok ;nm:cc - the marriage or a copy or photographic representation of an original
ol i & ; certificate or record or of an entry of the marmiage in an official register
. of marriages being a duly certified true copy thereof. In the petition
1 ] j i s that a marmage under the : ’ : : _
b) iﬂmﬂge}f;”,‘ﬁ m{;'_',' ; rht;fi{qf:ﬁ,: Courtiia sdicl?an % Where for dissolution of marriage, only a photocopy of the certificate is
zed 5 ( : ' o : ; ;
Sl s rllj.l“;r r i—ia eu:mﬁrj‘utcmmﬂ'bepcﬁﬁm expected to be attached to the petition. Itis during the trial of the
} : 1= 1 ‘ d . i i
APETIXNIE IS OB e il g ) action that the original or the certified true copy thereof becomes
he must state so in the aTidaviz verifying the petition and the reason(s et sy
why he is unable to do s0.'™
. : What is the effect of failure to tender the marriage certificate in
jon 32 Muarriage A.ct Cap. 218, Laws of the Federation : , - : : s
ny,fcn 8 i;;guﬁ ManiageAciCap. 218 evidence? Will it preclude the Court from making the order of decree
of INigena, ~ nisi? Failure to tender the marriage certificate will not preclude the
. Court from making the order if there is evidence of a monogamous
e ' nrriage which shall have been filed in ; ? : :
Every certificate of mamiage whic 5 mamiage and the paities have cohabited together as husband and
55 Nowamya v Tvara (19573 NWLR (P 62) 697, Evhaon v Evhahon (19978 wife. Secondly, oral evidence of the marviage can be led especially
NW.LR. (P 510) 667 where itis notchallenged. '™
86  Order V Rule 28, Matrimonial Caueses Rules,
97  Order V Rule 31, Matrimonial ¢ anses Rules, =
32 E:ﬁr:wt:i:irﬂ'ur::?::;rui ::::T:‘F?T‘-.iSC 121 . Menekaya v. Menekayva (1996) 9 NW.L.R. (P1. 472) 250 (C ALY, Chukwion v
100. Order V Rule 27, Matrimonial Causes Rules.. Chukwuma (19961 1 N.W.L.R. (P1. 426) 543 Anyacgpbunam v Anvaeghiian

(supra)
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Acknemledgement of Service: By Order VI Rule 3(1) Matrimgniy
Causes Rules. where a peition is (o be served by post, it shy)| be
accompanied by a form in accordance with Form | g,
acknowledging service of the document. The respondent is expecieq
to sign and return it to the petitioner’s Sohcitor. A stamped addresseq

envelop is ulso delivered for this purpose. [t would seem that where.

service is not 1o be effected by post, there is no need for an
acknowledgment of service.'™

By Order VI Rule 3(1) Matrimonial Causes Rules, service of the
document by post shall be deemed not to have been effecied unjess
the person signs and returns to the person on whose behalf the
document 15 being served or (0 his Legal Praclitioner an
acknowledgment of service as in Form 1. =

Verifving Affidavit:'" The purpose of the verifying affidavitisto

confirm the truthfulness of the facts stated in the petition. Itis swomto

by the Petitioner before the petition 1s filed.
The affidavit will:
(i)  venfy the facts stated in his petition of which he has personal
knowledge; and
(i)  depose s to his belief in the truth of every other fuct stated in
the petition,

Certificate Relating to Reconciliation Signed by the Legal
Practitioner: The Solicitor acting for the petitioner is expected to
file acertificate as in Form 3 or Form 3A whichever is appropriate to
show steps taken before filing of the petition to reconcile the parties
to the marriage. By Order 2 Rule 2 of the Matrimonial Causes Rules,
the petition shall not be effective unless such a certificate duly signed

—

102
103

See Notice of Petition in Forms 8 and 8A.
Order V Rule 10 Matrimonial Causes Rules. See also Anvanse v Anvanso (1998) 9
NWLER. P S64) 150

Matrimonial Cauves
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by the Solicitor is written on the document. "™

Discretion Statement: This stuiement i1s required to be filed where a
party to the proceedings has committed adultery either before the
filing of the petition or answer or after the filing of the petition or
answer but before the tnal of the proceedings as soon as practicable
after committing the adultery '

A discretion statement shall be in Form 30 and shall state the partuculars
of the acts of aduliery committed by the petitioner or respondent, as
the case may be, since the marmage. the circumstances giving rise (o
the commussion of the act of adultery and the grounds upon which the
court shall be asked to make a decree of dissolution of mamage
notwithstanding the adultery."™

Before adiscretion statements is filed it must be:
i signed by the party who made it,

& the matters set forth in it have been verified by the affidavit of
the party wnitten on it:

. enclosed in a sealed envelope having wnitten on 1l the words:
“Discretion Statements,” the number of the proceedings and a
certificate ~

if the party is represented by a Legal Practitioner, signed
by the Legal Practitioner; or

- if the party is not so represented, signed by the party,
certifying that the statement is duly signed and venified,
and that it bears the date on which it was signed.

?‘Jhdcrﬂrdcr X1 Rule 32, the Court may if it considers it proper require a
Sscretion statement filed by a panty to be tendered in evidence, read in

_% Anyanso v Anvanso | fhid)
o, Order X1 Rule 28. Masrimonial Causes Rules
8 Order X1 Rule 29, Matrimonial Causes Rules
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open Court or produced for inspection by another party 1o the suit at any
stage of the tnal. Except in such situation, a discretion statement shail noy |-,¢.
open (o inspection by any person other than the Attorney-General or a person
authonized by him in wnting, without leave of Count.

[t 1s important that every party to a matnimonial cause praying that the
Coun exercise its discretion to grant a decree nisi notwithstanding adultery
must lodge a discretion statement in the registry. However, the absence of 3
discretion statement though vitally important may not bar the Coun from
exercising its discretior one way or the other. Each case depends on its
facts.'™

Address for Service
A party may give his address for service for purpose of proceedings by
satiing such address in a document filed by himas in Form | t the Schedule
to the Matrimonial Causes Rules."™ He may also give the address in any
other document first filed by him such as a petition, an answer or application,
If a party fails to give an address for service, he shall not be entitledto
be heard upon the trial or any other proceedings or application. He cannot
complain of not being served a Court process.'™ Where the party is
represented by Legal Practitioner, his address for service may be that of the
Legal Practitioner."® A party may change his address for service by filing
and serving a form in accordance with Form 2 to the Schedule.

Reconciliation

[t is the duty of the Court in which a matrimonial cause has been instituted 10
give consideration from time to time to the possibility of a reconciliation of
the parties to the marriage.'"" The judge hearing a cause may take the siep
to reconcile the parties if it appears to him from -

107 Omonufu v Ononsfu (1991) SN W.LR. (Pt 192) 479 at 495
|08 Order | Rule 12, Matrimonial Causes Rules

109 See Anyanso v Anvanse | tupra)

110 Oxder | Rule 12:{4), Matnmonal ("auses Rules

111 Section 11, Matrimonial Causes Act.
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L the nature of the case;
i, the evidence in the proceedings:
. attitudes of the parties, either of them or of Counsel,

that there is a reasonable possibility of such a reconciliation.
Where the Count is of the opimion that there 1s possibility of reconcihation,

it may do all or any of the following:
L adjourn the proceedings to afford those parties an
opportunity of becoming reconciled.

i with the consent of the parties, interview them in Chambers,
with or without Counsel, as the Judge thinks proper with a
view to effecting a reconciliation:

m nominate a person with expenence or training in mamage
conciliation or in special circumstances, some other suitable
person, to endeavour with the consent of the parties, 1o effect
areconciliation.'"

Where 2 marriage conciliator is appointed to effect a reconciliation, he shall
before entering upon the performance of his functions make and subscribe
10an oath of secrecy in accordance with the form in the Second Schedule 1o
the Matrimonial Causes Act.'"’

Duty of Judge afier Reconciliation

) Where a matter is adjourned for purpose of reconciliation under
| section 11(1)(b) of the Act but the attempt 1o effect a reconciliation
. fails, the Judge shall NOT except at the request of the parties to the
. proceedings continue to hear the proceedings. '™

E_b] Where there is no request for the Judge to continue the hearing, the
b proceedings shall be dealt with by another Judge.'*

| -

112 Section 11(1)(c), Matrimonial Causes Act.
113 Section 14, Matrimonial Causes Act
uﬂm 12, Marmmonial Causes Act.

13 Section 12, Matrimonial Casses Act



Modern Civil Procedure Law

J64 —_—
¢l Ewvidence of anything said or of any admission made in the course of
an endeavour to effect a reconciliation shall not be admissible jp any
Court or in proceedings before a person authonzed by any en actment,
federal or State, or by consent of parties. to hear. receive and examine
evidence.''® ;

Setting Down the Suit for Trial d
After the petition, answer and reply or rejoinder (pleadings) have been
completed, the petitioner’s counsel is required to make a request o set the
suit down for tnal. If the suit is undefended, the request shall be in accordance
with Form 31 and shall state the Court Division in which the petitioner desires
the suit to be tried and signed by the Solicitor to the petitioner if he is
represented by counsel.'"” In a case where the suit is defended, the request
shall be in accordance with Form 32 and duly signed by the counsel for the
petitioner or by the party.”'* In both cases, the counsel shall state the number
of days he will require for trial. The Registrar is thereafter expected to issue
a Notice of Tnal as in Form 33."*

Hearing

The hearing of the petition must be in open Court except where the Rules of
Court make provision for proceedings or part of proceedings to be heard in
Chambers.'® In the case of Menekaya v. Menekaya,""' the Supreme Court
held that any hearing in Chambers is a nullity. The right to have a matrimonial
cause heard in open Court cannot be waived.

However, by section 103(2), Matrimonial Causes Act, where, ina
proceedings, the Court is satisfied that there are special circumstances that
make it desireable in the interests of the proper administration of justice that
the proceeding or part thereof should not be heard in open Court, the Court

|16 Section |3, Matrimonial Causes Act.

117 Order X1 Rule 39, Matrimonial Causes Rules.

118 Order X1 Rule 41, Matrimonial Causes Rules.

119 Order X1 Rule 46, Matrimonial Causes Rules,

120 Section 103¢1), Order XI Rule 39 Matrimonial Causes Act.

121 (2001) 16 N.W.LR. (P 738) 203; See also Oviasu v Oviasa (1973) 1| All NLE.
T4.01973) 118.C. 1158
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may order thal persons who are not parties or legal advisers shall be excluded
duning the heaning or part of the heanng.

Decree — Decree Nisi and Decree Absolute
- After the conclusion of tral and the Court is satisfied of the existence of uny
\ground in respect of which relief is sought, it may grant a decree nisi of
Hdissolution of mamage or nullity of a voidable mamage. ' Generally a decree
pisi is for a period of three months after which it may be made absolute.'*'
Note the following exceptions:
W) Where there is a valid appeal against a decree nisi, it will not become
absolute except at the expiration of a period of 28(twenty-eight) days
from the day on which the appeal 1s determined or discontinued.'*

b)  Where there are children of the marriage under the age of 16(sixteen)
years at the date of the decree nisi, the decree shall not become
absolute unless the Court is satisfied that proper arrangements have
been made for the welfare and in appropriate cases, the advancement
and education of the children. Otherwise, the Court must be satisfied
that there are special circumstances that warrant the decree nisi being
made absolute.'**

8 Adecreenisi shall not become absolute where either of the parties
to the mamage has died before the order is made absoluie.™ Where
the decree nisi has become absolute by force of law before the death
of either of the parties, section 58(4), Matrimonial Causes Act will
be inapplicable. [n the case of Dejonwo v. Dejonwo,'* the decree

@ Section 56. Matrimonial Causes Act.

& Section 581 ya)(i) and (b), Matrimonial Causes Act.

Y Section 583)ia). Matrimonial Causes Act.

& Section 57. Matrimonial Causes Act: Adevinka u Adevinka (1971} | N.M LR, 258

. Section 58141, Matrimonial Causes Act: fhnonuju v. Cwomge 119911 5 NWLR

[P 192)479. By Order X1I Rule 6 Matrimonial Causes Rules. if a party or his Legal

Practitioner hecurnes aware of the death of the other party after the decree nisi, but befure
it becomes absolute. that party or his Counsel s required to file an affidavin stating such
Prticulars of the date and place of death as the case is known o him  Thereafier. the

Registrar shall file a memorandum 1o that effect if he is salisfied thal the party is dead
11993) 7 NWILR (P 306) 483
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nist was made on 16" day of May, 1988 10 become absolute in
3(three) months. that 1s 16™ day of August, 1988. On 13™ day of
November. 1989. the petitioner died. It was held that the subsequemt
death did not affect the decree nisi since it had become absolute by
operation of law.

A decree nisi may be rescinded by the Court at any time before the
decree becomes absolute:

L Upon the application of either of the parties 10 ihe mamiage
on the ground that the parties have reconciled.'**

ii. On the application of a party to the proceedings, if the Coun
is satisfied that there has been a miscarriage of justice by
reason of raud, perjury, suppression of evidence or any other
circumstance. The Court may if it thinks fit, order that the
proceedings be reheard.'”

After a decree nisi has become absolute, the Registrar of Coun,

upon application, will issue a certificate as to decree absolute us in-

Form 40.'%

Effect of Decree Absolute

By section 33 of the Act, where a decree of dissolution of marniage has
become absolute, a party to the mamiage may marry again as if the mamage
had been dissolved by death.

Decree and Right of Appeal

A party 1o any proceedings may appeal against the decree nisi before it
becomes absolute. An appeal against a decree nisi must be filed within3
(three) months."™" Being a final decision of the High Court, the appeal is &
of nght by virtue of section 241(1)(a) of the Constitution of the

128 Section 60, Matrimonial Causes Act

129 Seciion 1. Matrimonial Causes Act.

130 Order X11 Rule 7. Matrimonial Causes Act.

131 Section 25(2Xal. Coun of Appeal Act, Cap. 75. Laws of the Federation of Nigeria. 19%
(Cap C36 LEN 2004)
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Republic of Nigena, 1999,

However, if the party fails to appeal uguinst u decree nisi having had
time and opportunity of doing so and the decree misi is made absolute. then
noright of appeal exists.'* The rationale for this constitutional provision is
that:

“the parties would have changed their matnmonial position.
For instance either of them may have remamied. There might
be other circumstances which can hardly be reversed as a
result of the dissolution.”™

It should be noted that once an appeal has been duly filed against a
decree nisi, it acts as a stay to making an order of decree absolute. The
Court would be incompetent, to make any order during the pendency of the
Ip{!-’l”“

!

Section 241(2)b), Constitution of Federal Republic of Nigena, 1999
See Nwadizlor, F, Civil Procedure in Nigeria. 2nd Edition, University of Lagus Press
2000 - p. 801; Nabhan v Nabhan (1967) | All NLR. 47: (1967) NMLER 130

. See Ononuju v Ononuju; Dejonwo v. Dejonwo (1bid. )
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